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Patent Infringement Risk Is Accelerating

INTRODUCTION

It's no secret that Al is raising a range of intellectual property considerations. However, while much of the focus has been on copyright
infringement allegations against Al companies, there’s another exposure that is emerging for businesses using Al: potential patent
infringement tied to Al technologies. As this risk evolves, businesses and their advisors may want to revisit how these exposures are
addressed within their existing coverage and risk management strategies.

Al and Patent Infringement Litigation
Al can trigger patent infringement allegations in at least four distinct ways.

1. The hardware, software and processes used to develop and train Al models may infringe on an existing patent. In one example,
KeeeX, a French company providing file verification, filed a lawsuit against OpenAl, Adobe, Truepic, and the Coalition for Content
Provenance and Authenticity (C2PA). According to Al Fray?, the patent at the heart of the dispute involves digijtal fingerprints for
data blocks and verification, which can be used in identifying deepfakes, among other uses.

2. Al outputs may infringe on an existing patent. Businesses are using Al to develop code, build software, create technical
processes, or design new pharmaceutical compounds. That activity can raise potential patent infringement exposure if the output
is found to fall within the scope of an existing patent’s claims.

3. Al enables patent assertion entities (PAEs). Sometimes called non-practicing entities or patent trolls, PAEs purchase patents so
they can monetize enforcement of the intellectual property. Armed with Al, PAEs can identify targets and file lawsuits with greater
speed and efficiency. Fish & Richardson? warns that Al lowers the cost to file a lawsuit, making it financially feasible to pursue
smaller defendants, while also improving selection of cases. As a result, patent enforcement activity may expand, including against
smaller targets, and disputes may become more frequent and complex.

4. The sheer number of Al-related patents is increasing claim frequency. According to PatentPC2, more than 1,000 Al-related
patent lawsuits have been filed in the last five years, and 65% of these lawsuits are in the U.S.

The Patent Problem with Al-Fueled Invention

According to Inventors Digest?, generative Al presents extraordinary opportunities for inventors and creators, but it also creates
intellectual property infringement questions. Generative Al models are trained on massive datasets that may include protected
intellectual property, including copyrighted and patented material and even trade secrets.

When Al design tools generate product configurations or technical solutions, these outputs may be covered by existing patents, and
the individuals or organizations behind the development may not even realize they are infringing on someone’s intellectual property.

This is similar to what is happening with copyright infringement allegations right now, such as the lawsuit that The New York Times® has
brought against OpenAl and Microsoft. According to Michigan State University®, researchers have found that in certain circumstances
it is possible to use generative Al tools to create text, images and video that may implicate copyright protections. These tools do not
necessarily provide users with warnings about potential infringement, which can create additional risk.

The Threat of Unwitting Violations

Some infringing outputs may be easy to identify. For example, if Al is used to generate an image of a cartoon mouse, and the outputs
resemble Mickey Mouse, users are more likely to avoid using it. But if the output bears a striking resemblance to a lesser known but
still copyrighted character, the risk may be less obvious, and users may not realize they are potentially infringing.

The same concern applies to patents. If Al is used to develop a technical solution, and the result is nearly identical to an existing
patent, will a user be held liable?
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According to a professor at Michigan State University®, users of generative Al may face potential liability where outputs infringe on
intellectual property rights.

Al workflows are still new and developing, so we haven’t seen the full impact on claims frequency and severity yet. However, companies
on the forefront of Al development are already seeing increased litigation. According to PatentPC3, Nvidia experienced a spike in Al
patent lawsuits following the acquisition of smaller Al firms, and Amazon has been involved in a number of Al patent disputes over
its cloud Al services.

Intellectual Property Rights for Al-Generated Inventions

In addition to questions surrounding whether inventions infringe on existing patents, there’s also the question of whether inventions
developed with Al are eligible for protection. The use of generative Al is raising new questions around traditional patent concepts,
particularly inventorship, and contributing to ongoing legal uncertainty.

The U.S. Copyright Office’ has refused to register work generated solely by Al, on the basis that only human-authored material is
eligible for copyright protection. Likewise, the United States Patent and Trademark Office® (USPTO) has confirmed that “only natural
persons can be named as inventors on patent applications.”

However, the situation is often murky since few things are created solely with Al. Often, creation is a collaboration between humans
and Al tools. In 2025, the USPTO rescinded previous guidance and clarified that Al systems are to be treated as tools, not as inventors
or co-inventors.

Reassessing Coverage and Risk Management

The explosive growth in Al patents makes overlapping claims increasingly possible, while the rapid rise of generative Al has caused
tremendous disruption in intellectual property rights. Many of these issues are still being addressed through legislation, regulation,
and the courts.

In the meantime, organizations may want to reassess their exposures and risk management practices, including the use of patent
infringement liability insurance.

Patent violations are typically excluded under general liability, cyber, media and Technology E&O policies. To secure coverage, you
may want to consider a stand-alone IP Infringement policy.

According to the Lex Machina Patent Litigation Report 20252, annual patent damages consistently surpass $1 billion, and awards
have been growing in both frequency and severity. Patent litigation is already common and complex, and as Al-related technologies
continue to evolve, these dynamics will continue to develop.

Recently, the patent infringement liability marketplace has become more competitively priced, with broader coverage and more
streamlined underwriting.

If you are working with clients for whom this exposure may be relevant, a wholesale broker familiar with this market can help navigate
available options.

The RT ProExec Advantage

RT ProExec is a leading specialty insurance practice focused exclusively on Executive, Professional and Transactional Liability.
We provide cutting-edge product knowledge, innovative placement methodologies, and exceptional service to support retail clients
and their insureds.

Why should you collaborate with us? RT ProExec delivers market leading scale and depth.
We help our retail trading partners retain existing clients, winnew ¢ Dedicated industry verticals
prospects, and grow their portfolios. While expert assistance from * Proprietary and exclusive products and enhancements
a wholesale broker can provide a notable competitive advantage * Creative problem-solving
anytime, it is particularly crucial during disrupted markets. * Robust educational resources and services

* Claims advocacy and support
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This article is for general information purposes only and does not constitute legal or professional advice. No warranties, promises, and/or representations of any kind, express or implied, are given as to the
accuracy, completeness, or timeliness of the information provided in this article. Every insured’s circumstances differ, and coverage needs and priorities vary based on an insured’s unique risk profile and
operations. Whether a loss is covered by insurance depends on the specific facts of the loss and the terms and conditions of the actual insurance policy or policies involved. References to typical coverage
provisions or market approaches are illustrative only and may not apply to a particular policy or situation. No user should act on the basis of any material contained herein without obtaining proper legal or
other professional advice specific to their situation.

RT ProExec is a part of the RT Specialty division of RSG Specialty, LLC, a Delaware limited liability company based in lllinois. RSG Specialty, LLC, is a subsidiary of Ryan Specialty, LLC. RT ProExec provides
wholesale insurance brokerage and other services to agents and brokers. RT ProExec does not solicit insurance from the public. Some products may only be available in certain states, and some products
may only be available from surplus lines insurers. In California: RSG Specialty Insurance Services, LLC (License #0G97516). ©2026 Ryan Specialty, LLC
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